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Court of Appeals of New York. 
serviss «. McDonnell. 

Defendant, upon the death of one of the members of a partnership, entered 
into an agreement of partnership with the surviving members to continue the 
business, and it was thereby agreed that defendant should pay a certain por- 
tion of the liabilities of the late firm. Plaintiff was a creditor of the old 
firm, and it appeared there had been no change of credit, or communication 
of any kind between plaintiff and defendant. Held, that defendant was not 
liable for the debts of the old firm as of course, and that plaintiff could 
not maintain an action against defendant on her agreement with her partners 
to pay a certain portion of the debts of the old firm. 

An exception not taken in the court below cannot be available on appeal. 

Appeal from General Term, Supreme Court, Third Depart- 
ment. 

N. C. Moah, for appellant and respondent. 
N. P. Hvnman, for respondent and appellant. 

Danforth, J. — The plaintiff was the owner of two notes, 
each made by John McDonnell, Perry Kline, and Thomas Har- 
vey, who thereby jointly and severally promised to pay to his 
order, in one case $500, and in the other $2,000, in one year 
from April 1, 1873, with interest The makers constituted the 
firm of McDonnell, Kline & Co., and the notes were given in 
consideration of money loaned to them in that capacity. One 
of the makers, John McDonnell, died, and the complaint 
alleges that thereafter, and in February, 1878, Lucy McDonnell, 
Perry Kline, and Thomas Harvey formed a new firm under the 
same name of McDonnell, Kline & Co., and, in consideration of 
a transfer to them of the business and property of the old firm, 
agreed to pay into said new firm, and for the purpose of carry- 
ing on said business, certain large sums of money, and to assume 
and pay all the obligations, debts, and liabilities of said former 
firm of McDonnell, Kline & Co., among which debts, liabilities, 
and obligations were the two promissory notes above referred to ; 
that no part of either of said promissory notes has been paid, 
except that the interest has been paid to April 1, 1887 ; and for 
the principal sum, with interest, the plaintiff asked judgment 
against Lucy McDonnell and Thomas Harvey. The action was 
commenced February 7, 1884, and the defendant, Lucy McDon- 
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nell, alone answered, in substance denying all the material alle- 
gations of the complaint, and setting up the alleged cause of 
action did not accrue within six years. Upon the trial at the 
circuit, before a justice of the Supreme Court and a jury, the only 
proposition seriously litigated was the liability of Mrs. McDon- 
nell, and to establish that parol evidence alone wasgiven. Its force 
need not be considered, for at a subsequent stage of the trial she 
put in evidence written instruments which contain the agreement 
by which alone she can be bound, and the question upon the 
whole case was finally submitted to the trial judge as one of law. 
He not only denied the defendant's motion for a non-suit, but 
also refused to rule, when subsequently requested by her counsel, 
"that the plaintiff was only entitled to recover against her one- 
third of the amount due upon the notes," and, upon the plain- 
tiff's application, directed a verdict in his favor upon the whole 
sum claimed, and judgment was entered. Upon the defendant's 
appeal to the general term, that court modified the judgment by 
reducing it to one-third, and from the judgment so modified both 
parties appeal to this court, — the plaintiff, against the modifica- 
tion ; and the defendant, because it was not altogether set at 
naught. 

The plaintiff's appeal is so fully met by the reasoning of the 
learned judge at general term that little need be said. An in- 
coming partner is not, as of course, liable for the debts of the 
firm, whether he succeeds an outgoing partner by purchase, or 
whether, upon the death of one partner, he joins with the sur- 
vivors in carrying on the business of the firm by virtue of a 
new partnership. He may become liable by agreement ; but an 
undertaking on his part alone, or in connection with others, that 
the new firm will pay the debts of the old firm, can be enforced 
only by the old firm, and the creditors could not sue for the 
breach of it. The evidence which led the general term to mod- 
ify the judgment was a written instrument dated February 25, 
1878, executed by Lucy McDonnell, her son, Willard McDon- 
nell, Perry Kline, and Thomas Harvey. By its terms, these 
persons became partners under the name of McDonnell, Kline 
& Co., to continue the business theretofore conducted by the 
former firm of that name, for such time as they should agree, 
with a capital equal to the amount of the capital of the old 
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firm ; and it was declared that Mrs. McDonnell and Willard 
McDonnell, as parties of the first part thereto, were to pay one- 
third of the liabilities of the late firm of McDonnell, Kline & 
Co., and were jointly to receive one-third of the profits of said 
business, to pay one-third of the expenses of conducting it, and 
bear and pay one-third of all losses which might happen, and 
furnish one-third of the capital. The parties of the second and 
third parts were each to receive one-third of the profits, to fur- 
nish one-third of the capital, bear and pay one-third of all ex- 
pense in conducting said business, and one-third of all losses 
which might happen or occur. The learned court held that the 
defendant's liability must be measured by this agreement, and 
could not exceed one-third of the debts of the old firm. In this 
conclusion the learned judge was clearly right. The agreement 
contained the terms on which the defendant became a member 
of the firm, and expressed the full extent of her obligation, 
whether it inured to the surviving members of the old firm, or 
to its creditors. The plaintiff's appeal must therefore, in any 
view of the case, fail. If he could maintain an action at all, it 
could be only for the one-third which came within the terms of 
the agreement. 

But the defendant also appeals. Her contention is that the 
plaintiff's contract was with the members of the old firm ; that 
there has been no change of credit, not even a communication 
with her, much less a promise on his part to accept her as his 
debtor. Upon the record before us that contention is well 
founded, and the adjudged cases show that without some one of 
these things being done, or some analogous act on the part of a 
creditor, he cannot maintain an action on such an agreement as 
that by which the defendant bound herself. Here it is apparent 
that the obligation of the defendant to her copartners is the only 
foundation for the plaintiff 's action, and there is no circumstance 
in the case to exempt him from the general rule of law that one 
who is not a party to a contract cannot sue in respect of a breach 
of duty arising out of the contract. Moreover, our decision in 
Wheat v. Bice, 97 N. Y. 296, is justly relied upon as controlling 
the disposition of this case. In that, the undertaking of the 
defendant was to " assume and pay one-quarter of all the indebt- 
edness" of the firm named. In this, the defendant, jointly with 
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her son, promised " to pay one-third of the liabilities of the late 
firm." The cases cannot be distinguished, and the principle 
applied in that cited would seem to require the reversal of the 
judgmeut, if the defendant was in condition to avail herself of 
it. It is obvious, however, from the record, that no such ques- 
tion was raised at the trial term, and, so far as appears, the 
point is taken for the first time in this court. This will not do. 
Had it been raised in season, it might, perhaps, have been obvi- 
ated. In such a case, it is well settled that an exception not 
taken in the court below cannot be available on appeal. The 
defendant's appeal must therefore also fail, and the judgment of 
the general term be affirmed. 

(All concur, except Rapallo, J., absent.) 



An incoming partner does not, or- 
dinarily, become, by his entry into the 
firm, liable to the firm creditors for 
anything done before he became a 
partner. His entry is not a ratifica- 
tion of what his partners have done 
previous to his joining: Young v. 
Hunter, 4 Taunt. 582 ; Ex parte Jack- 
son, 1 Ves. Jr. 131 ; Babcock v. Stewart, 
58 Pa. St. 179 ; Deere v. Plant, 42 Mo. 
60; Hurt v. Tomlinson, 2 Vt. 103; 
Adkins v. Arthur, 33 Tex. 431 ; At- 
wood v. Lockhart, 4 M' Lean, 350. 

There is no presumption that such 
partner assumes such liability: Fuller 
v Bowe, 59 Barb. 344 ; s. c. 57 New 
York, 23; the presumption, on the 
contrary, is that there is no such as- 
sumption : Kountz v. Holthouse, 85 Pa. 
St. 235. A wife who becomes a part- 
ner in the place of her deceased hus- 
band, is presumptively liable for his 
partnership debts: Preusser v. Hen- 
shaw, 49 Iowa, 41. 

An incoming partner may be liable 
by a new, though tacit contract made 
after he joined the firm. Where A. 
agreed to furnish B. with bricks at so 
much per thousand, and after he had 
begun to supply them, B. entered into 
partnership with C, it was held that 



B. and C. were liable to pay at the 
rate agreed upon for the bricks, sup- 
plied to both after the partnership had 
commenced, for the reason that as B. 
had not ordered any definite number 
of bricks, each delivery and accept- 
ance raised a new tacit promise to 
pay in the old terms : Dyke v. Brewer, 
2 Car. & Kir. 828 ; Hehby v. Mean, 
•5 B. & C. 504, 

Even where a new partner agrees 
with the old that the debts of the old 
firm shall be taken by the new, this 
agreement as regards strangers, is res 
inter alias acta, and does not give them 
(the creditors) any right to sue the 
new firm. To warrant such suit, 
there must be some agreement be- 
tween the new member and the credit- 
ors, and it must be founded on some 
sufficient consideration: 1 Lindley 
on Partnership (4th ed) 392. 

In the case of Wheat et al. v. Bice 
et at., 97 N. Y. 296, decided in 1884, 
the firm of S. B. & Co. were indebted 
to several creditors. By a written 
agreement, S. of said firm sold to the 
plaintiffs, " the equal undivided one- 
quarter of all the personal property 
of the firm of S. E. & Co.," in consid- 
eration whereof the plaintiffs agreed 
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to pay to S. 13,000, and " to assume 
and pay one-quarter of the present 
incumbrances on the property, and 
one-quarter of the indebtedness of the 
firm of S. E. & Co., as the same may 
become due and payable." The 
agreement further stipulated, "that 
by reason of said purchase, the plain- 
tiffs became members of the firm of 
S. R. & Co. to the amount of one- 
quarter interest in all property be- 
longing to said firm and liable to pay 
the indebtedness of said firm in the 
same manner and to the same extent 
as if they had been members of the 
original firm of S. R. & Co." It was 
held that no creditor could enforce 
this agreement. " There is no prom- 
ise," say the court, " to pay any 
single one of the creditors or for the 
benefit of any one of them. The 
promise was made to S. and for his 
benefit and that of the firm alone. 
The contract would have been ful- 
filled by paying to said firm, one- 
quarter of the amount of their indebt- 
edness. No one, nor any specified 
and identical creditor, could shew in 
advance of payment to him, that the 
promise was intended for his benefit. 
It would be a very great extension of 
the doctrine of Lawrence v. Fox (post), 
to give a right of action to a creditor 
for whose benefit the promise might 
or might not have been made." 

In Barlow v. Myers, 64 N. Y. 41, 
where the promise was to pay gener- 
ally, " the debts of R. & W. without 
specification of the particular debts or 
naming the creditors of the firm, at- 
tention was called to the fact that, in 
this respect, the case differed from all 
the cases in which the right of action 
had been sustained in behalf of the 
third party. But while there it was 
possible to say, that the creditors were 
sufficiently identified as belonging to 
a class, all of whom were to be paid, 
here no class is named or described, 
Vol. XXXVI.-43 



and who was to be paid by the prom- 
isor, and to what extent, is left abso- 
lutely uncertain and undetermined. 
We prefer to restrict the doctrine of 
Lawrence v. Fux within the precise 
limits of its original application." 

An equally strict application of this 
rule is found in the case of Morehead 
v. Wriston et al, 73 N. C. 398. This 
was a suit by a creditor against the 
new, for a debt of the old firm. When 
Wriston entered the partnership, he 
agreed that the new partnership 
should pay the debts of the old firm, 
and his promise was made upon suffi- 
cient consideration. The court held 
that the creditors could not recover, 
unless there was an agreement be- 
tween him and the new partner, and 
upon a sufficient consideration. And 
the fact that the new firm paid the 
creditor the interest on his debt, was 
sufficient to prove the agreement be- 
tween the partners only, and not show 
any agreement between the creditor 
and the incoming partner. 

In the case of Merrill et al. v. Green 
el al., 55 N. Y. 270, where, upon a dis- 
solution of a firm, one partner exe- 
cuted to another, a bond with surety, 
conditioned for the payment by the 
partner executing it, of all the firm 
debts, it was held, that the liability 
of the obligors was to the obligee 
only, not to the creditors, and a firm 
creditor could not maintain an action 
thereon. 

To the same effect are Vere v. Ashby, 
10 B. & C. 298; Ex -parte Peele, 6 Ves. 
602; Ex parte Williams, Buck, 13; 
Hicks v. Wyatt, 23 Ark. 55 ; Hyer v. 
Norton, 26 Ind. 269 ; Durandr. Ourtis, 
57 N. Y. 7; Meador v. Hughes, 14 
Bush, 652 ; Wright v. Brosseau, 73 111. 
381 ; Parmalfe v. Wiggenhorn, 6 Neb. 
322; Fagan v. Long, 30 Mo. 222; 
Stenburg v. Callanan, 14 Iowa, 251. 

Very slight testimony is sufficient 
to prove an assumption by a new 
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partner of the old debts : Cross v. Bur- 
lington Nat. Bank, 17 Kan. 336 ; Wheat 
v. Hamilton, 53 Ind. 256 ; Shoemaker 
Piano Co. v. Bernard, 2 Lea, (Tenn.) 
358 ; Spaunhorst v. Link, 46 Mo. 197 ; 
Updike v. Boyle, 7 R.I. 446 ; Markham 
x. Hazen, Ga. 570. 

Where the assumption of the debts 
of the old concern is the consider- 
ation for the incoming partner's 
interest, and the transaction between 
the incoming, and the other partners, 
is such as to give a third person an 
interest in the consideration, a credi- 
tor of the old firm may sue the new 
partnership : Hopkins v. Johnson, 2 
La. Ann. 842 ; Hughes v. Waldo, 14 
Id. 348 ; Peyton v. Lewis, 12 B. Mon. 
356 ; Crowcll v. Sandidge, 5 Dana, 210 ; 
J)ix v. Otis, 5 Pick. 38 ; Rankin v. 
Shephardson, 89 111. 445; Shaw v. 
McQregory, 105 Mass. 96 ; Crum v. 
Abbott, 2 McLean, 233 ; Ex parte 
Whitmore, 3 Deacon, 365 ; Solfe v. 
Flower, L. R. 1 P. C. 27. 

In Poole v. Hintrager, 60 Iowa, 180, 
the defendant purchased Harper's 
interest in a firm and bound himself 
to pay the firm debts, in consideration 
of the interest purchased. It was 
held, that a creditor of the old firm 
could sue. '' If Hintrager, in con- 
sideration of the purchase of the 
property from Harper had agreed to 
pay the latter's debts, his creditors 
could recover upon the contract, al- 
though they were not parties thereto, 
nor cognizant thereof when the 
agreement was made. The fact that 
the property purchased was an inter- 
est in a co-partnership, and the credi- 
tors to be paid are those of the firm, 
cannot require the application of a 
different rule." 

The cases in New York, in which 
a creditor has been allowed to sue the 
new firm for a debt of the old, gener- 
ally rest upon the authority of 
Lawrence v. Fox, 20 N. Y. 268. In 



this case, Holly, at the request of Fox, 
loaned and advanced him $300, stating 
at the time that he owed that sum 
to Lawrence for money borrowed of 
him and had agreed to pay it to him. 
Fox, in consideration of the loan and 
at the time of receiving it, premised 
to pay the amount to Lawrence. It 
was held, that the plaintiff could re- 
cover upon this promise to Holly, and 
that upon proof of a promise made to 
Holly to pay Lawrence, a promise to 
pay the latter would be implied ; and 
that the consideration between Holly 
and Fox was sufficient to support the 
latter's promise to pay the plaintiff. 

In Arnold et al. v. Niehols, 64 N. Y. 
117, B. was engaged in business and 
borrowed of plaintiff money to carry 
it on. He afterwards entered into 
partnership with Nichols and trans- 
ferred to the firm his business assets, 
and in consideration thereof, the firm 
assumed and agreed to pay certain 
specified debts of B., among them, 
that of the plaintiffs. It was held 
that as B. had transferred to the firm, 
the assets to which his creditors had 
the right to look for payment of their 
claim, the promise of the firm to pay 
such claims must be deemed to have 
been made for their benefit. 

In Claflin et al. v. Ostrom, 54 N. Y. 
581 , H. and O. being partners, H. 
sold out his interest in the firm 
property to O., who agreed to pay the 
firm debts, among them, a debt due 
plaintiff. The defendant guaranteed 
the performance of this agreement. 
The plaintiff not being paid, II. as- 
signed to him his interest and claim 
under the agreement and guarantee. 
It was held that the plaintiff could 
recover either directly on the guar- 
antee, which he could adopt and en- 
force in his own name, or upon the 
assignment. 

In Barlow et al. v. Myers, 64 N. Y. 
41, plaintiffs, as holders of certain 
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promissory notes, made by the firm of 
B. & W., brought suit against the de- 
fendant upon her promise to pay the 
debts of the said firm, as consideration 
of the assignment to her of the firm's 
property and assets. It was held, 
upon the authority of Lawrence v. Fox, 
that the creditors could recover. 

In Francis v. Smith, 1 Duv. 121, 
F. by covenant bound himself to as- 
sume all the debts and liabilities of S. 
in the late firm of S. & O. and save 
S. harmless on account of all such 
debts. Held, that a creditor of the 
firm was entitled by substitution to a 
personal judgment against P. on his 
covenant, as S., who was the only one 
who could object, consented thereto. 

If, after a new partner enters a firm, 
his co-partners give a bill or note in 
their and his names for a previous 
debt contracted by the old firm, lie is 
not liable to a holder with notice : 
Shirrig-v. Wilks, 1 East. 48. Nor 
will he be made liable for an old 
debt, by his co-partners furnishing an 
account stated to the creditor, in 
which he admitted that the debt was 
due by the firm : French v. French, 
2 Mem. & Gr. 644 ; Lemere v. Elliott, 
6 H. & N. 656. 

He may be made liable to pay the 
balance of an open running account, 
commencing before he joined the 
firm and continued afterwards, al- 
though payments have been made, 
since he joined the firm, sufficient to 
liquidate that part of the account for 
which he is directly responsible: 
Beak v. CaJdick, 2 H. & N. 326; 
Scott v. Beale, 6 Jur. N. S. 559. 

Wm. H. Bubnett. 

Philadelphia. 



[The case of Bowman et al. v. Spald- 
ing, decided by the Court of Appeals 
of Kentucky, February 5, 1887, is 
interesting in the construction put 
upon an agreement made between a 
retiring partner, the remaining part- 
ners and an incoming partner. 
The court held the new firm to be 
trustees of the assets, which the 
agreement specified, as to be received 
by the new firm, for the purpose of 
paying the debts of the old firm, and 
thus keeping the retiring partner 
indemnified, in addition to a personal 
indemnity contained in the agreement. 
Not only was a defense of the period 
of limitation denied to the new firm, 
upon being declared insolvent, and to 
its creditors, but, going further, no 
interest in the proceeds of these as- 
sets' was allowed to the new firm and 
its creditors, until the trust had been 
discharged by payment of these debts; 
and the retiring partner having taken 
up certain claims himself, he was al- 
lowed payment in full out of the 
proceeds of these assets. The re- 
tiring partner was put in the place of 
the creditors he had paid, who were, 
as already shown, entitled to proceed 
against the new firm. See in addition 
to the above citations, Townsend v. 
Long, 77 Pa. St. 143; Bingo v. 
Wing, S. Ct. Ark., November 5, 1887 ; 
Hocht v. Caughron, 46 Ark. 132; 
Kountz v. Holthouse, 85 Pa. St. 235. 
The case of First National Bank of 
Pueblo v. Newton, decided by the 
Supreme Court of Colorado in 1887, 
emphasizes the line of cases, not 
embraced in the above annotation, 
where the creditor refuses to accept 
this transfer of liability. — J. B. 171] 



